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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

SW FT, Judge: Respondent determ ned deficiencies in

petitioners' joint Federal incone taxes and accuracy-rel ated

penalties as foll ows:

Accuracy-Rel ated Penalty

Year Defi ci ency Sec. 6662(a)
1992 $38, 950 $7, 790
1993 23,134 4. 627

1994 38, 045 7,609
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Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

Petitioners failed to participate in the stipulation
process, and petitioners failed to appear at trial. Due,
however, to concern over placenent on respondent of the burden of
proof with regard to a statute of limtations issue, respondent
did not nove for dismssal, and respondent offered evidence
regardi ng petitioners’ extension of the period of limtations.
The primary issue for decision is whether petitioners executed a
valid consent to extend the tine to assess tax with regard to

1992.

FI NDI NGS OF FACT

At the tinme the petition was filed, petitioners resided in
Baski ng R dge, New Jersey.

Petitioners filed their 1992 and 1993 joint Federal incone
tax returns respectively on April 15, 1993, and on or after
April 18, 1994.

In early August of 1995, because respondent’s audit of
petitioners had not been conpl eted, respondent requested
petitioners to sign a Form 872, Consent to Extend the Tinme to
Assess Tax, that would extend the period for assessnent of tax

for 1992 to April 15, 1997. Respondent nailed the Form 872 to
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petitioners for petitioners’ signature, and respondent received
the Form 872 back from petitioners on which petitioners’ nanes
were signed on the signature lines. On August 29, 1995,
respondent’s representative signed the Form 872.

On April 14, 1997, respondent mailed by certified mail the
notice of deficiency to petitioners for 1992, 1993, and 1994 in
whi ch the tax deficiencies and accuracy-rel ated penalties at

issue in this case were determ ned.

OPI NI ON

| ncone taxes generally nust “be assessed within 3 years
after the return was filed”. Sec. 6501(a). Taxpayers and
respondent, however, may consent in witing to extend the 3-year
period of limtations on assessnent. See sec. 6501(c)(4).

Petitioners allege that respondent’s notice of deficiency
mai l ed on April 14, 1997, was not tinely as to the tax
deficiencies determ ned by respondent against petitioners for
1992 and 1993.

Ceneral ly, where taxpayers plead the defense of a | apse of
the period of Iimtations, and where prinma facie evidence
supports the taxpayers’ defense, respondent has the burden of

i ntroduci ng evidence to show that the notice of deficiency was

tinmely mailed to the taxpayers. See Adler v. Conmm ssioner, 85

T.C. 535, 540 (1985); Leatherman v. Conmm ssioner, T.C Meno.

1989- 650.
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In determning the validity of a consent to an extension of
the period of Iimtations, contract principles are inportant, and
we | ook to objective manifestations of nutual assent to determ ne
t he exi stence of such an agreenent. See sec. 6501(c)(4);

Schul man v. Conm ssioner, 93 T.C. 623, 639 (1989); Piarulle v.

Comm ssioner, 80 T.C. 1035, 1042 (1983).

In this case, respondent has adequately denonstrated that
the assessnent periods of |imtations for both 1992 and 1993 were
open at the tine respondent nailed the notice of deficiency to
petitioners. For 1992, the credi ble evidence indicates that
petitioners signed the Form 872 on which the period of limtation
for 1992 was extended to April 15, 1997. This Form 872 was
mai l ed to petitioners and returned to respondent signed with
petitioners’ nanmes. Petitioners do not deny that the signatures
t hereon constitute their signatures.

For 1993, respondent’s notice of deficiency was obviously
tinmely, having been mailed to petitioners on April 14, 1997, a
nunber of days before expiration of the period of limtations for
1993.

We concl ude that respondent’s notice of deficiency to
petitioners was tinely as to both 1992 and 1993.

Wth regard to the underlying tax deficiencies and the
accuracy-rel ated penalties determ ned by respondent agai nst

petitioners for 1992, 1993, and 1994, we find for respondent, and
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we sustain respondent’s determ nations agai nst petitioners for
| ack of evidence. See Rule 149.

To reflect the foregoing and due to a concession of one

i ssue by respondent,

Deci sion will be entered

under Rul e 155.




